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Redistricting and Racial Diversity 
 
When it comes to the reapportionment of voters within the County (redistricting), there is a 

responsibility to ensure that fair and equal representation is maintained. The following provides 

information to consider regarding the intersection of racial diversity and redistricting. 

 

No Federal Preclearance for 2021 Redistricting 
 

The Voting Rights Act of 1965 was enacted by Congress pursuant to the Fifteenth Amendment, which 

protects the right to vote from being denied or abridged on account of race. Prior to 2013, most Virginia 

localities had to receive prior approval—known as preclearance—from the Department of Justice when 

changing election laws or practices, which includes redistricting. In 2013, the US Supreme Court held that 

the formula in Section 4(b) of the Voting Rights Act was unconstitutional, which renders Section 5 of the 

Voting Rights Act unenforceable at the federal level at this time.1 The Section 4(b) formula determined 

which jurisdictions would be subject to Section 5 preclearance. In the 2021 redistricting cycle, Stafford 

County is not subject to federal preclearance. Although there is no federal preclearance requirement at 

this time, Section 2 of the federal Voting Rights Act does apply as well as the newly-approved Virginia 

Voting Rights Act. 

 

Virginia Voting Rights Act 
 

The new Virginia Voting Rights Act (VVRA), passed in 2021, creates a state process similar to the former 

federal preclearance process required before 2013. The VVRA requires localities to seek public comment 

or preapproval from the Virginia Attorney General before making any voting changes. The types of 

changes that require public comment or preapproval include any change within a 12-month period to 

boundaries of the jurisdiction that reduce the proportion of the jurisdiction’s voting age population that 

is composed of members of a single racial or language minority group by more than 5%, changes made 

pursuant to a decennial redistricting measure, and changes to polling places. 

 

Equal Protection Under Federal & State Law 
 

Federal Constitutional Law 

The Equal Protection Clause of the Fourteenth Amendment prohibits racial gerrymandering, defined as 

separating citizens into different voting districts on the basis of race without sufficient justification.2
 

 

Residents of a district may challenge a redistricting plan as racially gerrymandered, even if they are not 

members of a minority or protected class.3 Race can be considered in redistricting and alone is 

insufficient to prove that an impermissible racial gerrymander has occurred. The plaintiff must prove that 

                                                           
1 Shelby County v. Holder, 570 U.S. 529 (2013). 
2 Bethune‐Hill v. Virginia State Board of Elections, 137 S. Ct. 788 (2017). 
3 Shaw v. Reno, 509 U.S. 630 (1993). 
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race was the predominant consideration in drawing the districts in a racial gerrymandering claim.4
 

 

A conflict with traditional redistricting principles may be persuasive evidence showing that race was the 

predominant factor.5 Race-neutral, traditional redistricting principles include the following:  

• Contiguity 

• Compactness 

• Preservation of counties and other political subdivisions 

• Preservation of communities of interest 

• Preservation of cores of prior districts 

• Protection of incumbents6 

Other evidence that can show racial predominance includes equal population goals,7 a district’s shape 

and demographics, and direct evidence of legislative intent. If race did predominate, then the plan is 

subject to strict scrutiny upon challenge. Strict scrutiny would require the jurisdiction to show that the 

redistricting plan was narrowly tailored to achieve a compelling government interest. 

 

State Constitutional Law 

The Virginia Supreme Court has described the antidiscrimination clause of Article I, § 11 of the Virginia 

Constitution as congruent with the Equal Protection Clause of the Fourteenth Amendment with respect 

to redistricting.8 

 

Federal Voting Rights Act of 1965, Section 2 
 

Section 2 of the federal Voting Rights Act prohibits minority vote dilution. “Cracking” or “packing” may 

cause vote dilution. Cracking spreads members of a protected class across many election districts and 

packing puts a large number of members of the protected class into one or a few election districts. 

Section 2 claims do not require proof of intent to discriminate but instead require proof of discriminatory 

effects. 

 

Gingles Preconditions 
Section 2 claims must first meet the following the three preconditions established in Thornburg v. 

Gingles9 to establish that the plaintiffs are in a class protected by Section 2: 

1.  The group is large and compact enough to form a majority in a single‐member district; 

2.  The minority group is politically cohesive. Its members vote similarly; and 

3.  The “majority votes sufficiently as a bloc [sic] to enable it…usually to defeat the minority’s preferred 

candidate.” 
 

                                                           
4 Alabama Legislative Black Caucus v. Alabama, 135 S. Ct. 1257 (2015). 
5 Bethune‐Hill v. Virginia State Board of Elections, 137 S. Ct. 788 (2017). 
6 Shaw v. Reno, 509 U.S. 630 (1993). 
7 Alabama at 1270. 
8 Wilkins v. West, 571 S.E.2d 100 (Va. 2002). 
9 Thornburg v. Gingles, 478 U.S. 30 (1986). 
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Totality of Circumstances Test10
 

If the Gingles preconditions are met, then the court conducts a totality of the circumstances analysis, 

looking at the following factors to determine if voting rights of the minority group have been denied or 

abridged: 

• History of official discrimination with respect to the minority group’s participation in the democratic 

process 

• Racially polarized voting 

• Unusually large election districts, majority vote requirements, anti‐single‐shot provisions, or other 

voting practices that allow for discrimination 

• Denial of access to the candidate slating process 

• Effects of discrimination in education, employment, and health 

• Racial appeals in political campaigns 

• Elections of members of the protected class 

• Level of responsiveness by elected officials to the needs of the group 

• Tenuousness of policy underlying the use of voting qualification, standard, practice, or procedure 

 

                                                           
10 S. Rep. No. 97‐417, at 29 (1982), available at 1982 U.S.C.C.A.N. 177, 207. 


